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II

(Comunicaciones)

COMUNICACIONES PROCEDENTES DE LAS INSTITUCIONES, ORGANOS Y
ORGANISMOS DE LA UNION EUROPEA

COMISION EUROPEA

Autorizacion de ayudas estatales con arreglo a los articulos 107 y 108 del TFUE

Casos con respecto a los cuales la Comisién no presenta objeciones

(Texto pertinente a efectos del EEE)

(2013/C 347/01)

Fecha de adopcion de la decision

22.10.2013

Nimero de referencia de ayuda estatal

SA.36775 (13/N)

Estado miembro

Espafia

Region

Pais Vasco Zonas mixtas

Denominacién (yfo nombre del beneficiario)

Ayudas a la reestructuracién y relanzamiento de empresas en crisis/
PYME/BIDERATU

Base juridica

Borrador de Decreto XXX/2013 por el que se establecen ayudas
destinadas a la reestructuracion y relanzamiento de empresas en crisis

Tipo de medida

Régimen —

Objetivo

Reestructuraciéon de empresas en crisis, PYME

Forma de la ayuda

Subvencién reembolsable

Presupuesto Presupuesto total: 18 000 000 EUR
Presupuesto anual: 6 000 000 EUR

Intensidad 50 %

Duracién hasta el 31.12.2015

Sectores econdmicos

Industria manufacturera

Nombre y direccién de la autoridad que
concede las ayudas

Dpto. de Desarrollo Econémico y Competitividad Gobierno Vasco
C| Donostia-San Sebastidn, 1

01010 Vitoria Gasteiz

ESPANA

Informacién adicional

El texto de la decision en la lengua o lenguas auténticas, suprimidos los datos confidenciales, se encuentra

en:

http://ec.europa.eu/competition/elojade/isef/index.cfm


http://ec.europa.eu/competition/elojade/isef/index.cfm
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Comunicacion de la Comision acerca de la Directiva 2003/122/Euratom del Consejo, sobre el

control de las fuentes radiactivas selladas de actividad elevada y de las fuentes huérfanas, y el

Reglamento (Euratom) n® 1493/93 del Consejo, relativo a los traslados de sustancias radiactivas
entre los Estados miembros

(2013/C 347/02)

Segtin el articulo 13 de la Directiva 2003/122/Euratom del Consejo y el articulo 8 del Reglamento
(Euratom) n° 1493/93 del Consejo, los Estados miembros deben enviar a la Comision el nombre y la
direccion de las autoridades competentes y toda la informacion necesaria para poder comunicar rdpidamente
con ellas.

Los Estados miembros deben comunicar a la Comisién cualquier modificacién de esos datos.

La Comision debe comunicar esa informacion y las modificaciones de la misma que se produzcan a todas
las autoridades competentes de la Comunidad y publicarlas en el Diario Oficial de la Unién Europea.

A continuacién figura la autoridad competente de Croacia y toda la informaciéon necesaria para poder
comunicar rapidamente con ella.

Autoridad competente de Croacia a que se refieren la Directiva 2003/122/Euratom del Consejo,

sobre el control de las fuentes radiactivas selladas de actividad elevada y de las fuentes huérfanas, y

el Reglamento (Euratom) n® 1493/93 del Consejo, relativo a los traslados de sustancias radiactivas
entre los Estados miembros

CROACIA

State Office for Radiological and Nuclear Safety
Frankopanska 11
HR-10000 Zagreb

Tel. +385 14881770
Fax +385 14881780
http:/fwww.dzrns.hr


http://www.dzrns.hr
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No oposicién a una concentracién notificada
(Asunto COMP/M.7067 — 3i/Scandferries Holdings)
(Texto pertinente a efectos del EEE)

(2013/C 347/03)

El 18 de noviembre de 2013, la Comisién decidié no oponerse a la concentracién notificada que se cita en
el encabezamiento y declararla compatible con el mercado comdn. Esta decision se basa en el articulo 6,
apartado 1, letra b) del Reglamento (CE) n°® 139/2004 del Consejo. El texto integro de la decisién solo estd
disponible en inglés y se hard publico una vez que se elimine cualquier secreto comercial que pueda
contener. Estard disponible:

— en la seccién de concentraciones del sitio web de competencia de la Comision (http://ec.europa.cuf
competition/mergers/cases/). Este sitio web permite localizar las decisiones sobre concentraciones me-
diante criterios de biisqueda tales como el nombre de la empresa, el niimero de asunto, la fecha o el
sector de actividad,

— en formato electrénico en el sitio web EUR-Lex (http:/[eur-lex.europa.eu/en/index.htm) con el ndmero de
documento 32013M7067. EUR-Lex da acceso al Derecho comunitario en linea.



http://ec.europa.eu/competition/mergers/cases/
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
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IV

(Informacidn)

INFORMACION PROCEDENTE DE LAS INSTITUCIONES, ORGANOS

Y ORGANISMOS DE LA UNION EUROPEA

COMISION EUROPEA

Tipo de cambio del euro (')
27 de noviembre de 2013
(2013/C 347/04)

1 euro =
Moneda Tipo de cambio Moneda Tipo de cambio
USD délar estadounidense 1,3596 AUD délar australiano 1,4952
JPY yen japonés 138,43 CAD doélar canadiense 1,4382
DKK corona danesa 7,4586 HKD  ddlar de Hong Kong 10,5406
GBP libra esterlina 0.83405 NZD délar neozelandés 1,6638
SEK corona sueca 8,9100 SGD délar de Singapur 1,7056
CHEF franco suizo 1,2305 KRW  won de Corea del Sur 1447,24
. ZAR rand sudafricano 13,8377
ISK corona islandesa
CNY  yuan renminbi 8,2839
NOK corona noruega 8,2530
HRK kuna croata 7,6433
BGN leva bilgara 1,9558 o )
IDR rupia indonesia 16 038,43
CZK h 27,341
corona chieca 7 MYR  ringit malayo 43922
HUF forinto htngaro 299,08 PHP peso filipino 59.378
LTL litas lituana 3,4528 RUB rublo ruso 44,8979
LVL lats leton 07029 |'THB  bat tailandés 43,670
PLN esloti polaco 4,2036 BRL real brasilefio 3,1311
RON leu rumano 4,4376 MXN  peso mexicano 17,8203
TRY lira turca 2,7499 INR rupia india 84,5060

(") Fuente: tipo de cambio de referencia publicado por el Banco Central Europeo.



Comunicacién de la Comisién sobre los tipos de interés actuales a efectos de recuperaciéon de
ayudas estatales y los tipos de referencia/actualizacién para los 28 Estados miembros aplicables a
partir del 1 de diciembre de 2013

[Publicado con arreglo al articulo 10 del Reglamento (CE) n° 794/2004 de la Comision, de 21 de abril de 2004
(DO L 140 de 30.4.2004, p. 1)]

(2013/C 347/05)

Tipos de base calculados de conformidad con la Comunicacién de la Comision relativa a la revisién del
método de fijacion de los tipos de referencia y de actualizacién (DO C 14 de 19.1.2008, p. 6). Segun el uso
del tipo de referencia, a este tipo de base habrd que afiadir ademads los margenes correspondientes tal como
se definen en dicha Comunicacion. En el caso del tipo de actualizacidn, esto significa que se debe afiadir un
margen de 100 puntos basicos. El Reglamento (CE) n® 271/2008 de la Comisién, de 30 de enero de 2008,
que modifica el Reglamento de aplicacién (CE) n® 794/2004, prevé que, salvo disposicién contraria en una
decision especifica, el tipo de recuperacion se calculard también afiadiendo 100 puntos bésicos al tipo de
base.

Los tipos modificados se indican en negrita

El cuadro anterior se public en el DO C 310 de 25.10.2013, p. 6.

Desde A AT BE BG Y cz DE | DK EE EL ES FI FR HR | HU IE IT LT LU LV | MT | NL PL PT RO SE SI SK UK
1.12.2013 31.12.2013 |0,56 (0,56 1,10 (0,56 (0,75 (0,56 (0,85 (0,56 | 0,56 0,56 0,56 0,56 2,49 |3,83 (0,56 |0,56 (0,79 (0,56 (0,75 (0,56 0,56 | 3,18 [ 0,56 4,37 1,60 (0,56 [ 0,56 | 0,99
1.11.2013 30.11.2013 |0,56 (0,56 1,10 (0,56 (0,75 (0,56 [ 0,85 [ 0,56 [ 0,56 0,56 0,56 | 0,56 2,49 3,83 0,56 | 0,56 (0,79 (0,56 (0,91 (0,56 {0,56 | 3,18 [ 0,56 [ 4,37 [1,60 (0,56 [ 0,56 | 0,99
1.10.2013 31.10.2013 |0,56 {0,56 [ 1,30 (0,56 (0,75 (0,56 [0,85 (0,56 [ 0,56 [ 0,56 [ 0,56 0,56 2,49 4,62 (0,56 | 0,56 [{0,99 (0,56 (0,91 (0,56 {0,56 | 3,18 [0,56 [ 5,20 [ 1,60 0,56 [ 0,56 | 0,99
1.8.2013 30.9.2013 |0,56{0,561,30(0,560,88(0,56|0,85|0,56|0,56]0,560,56(0,56|2,49 (4,62|0,56 |0,56 [1,25]0,56 (0,91]0,56 |0,56 | 3,18 0,56 | 5,20 (1,60]0,56 (0,56 | 0,99
1.7.2013 31.7.2013 |0,56 0,56 1,30 (0,56 0,88(0,56|0,85|0,56|0,56]0,560,56(0,56|2,49 (4,62|0,56 |0,56 [1,08]0,56 [1,10]0,56 |0,56 | 3,18 0,56 | 5,20 (1,60 0,56 [ 0,56 | 0,99
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TRIBUNAL DE CUENTAS

Informe Especial n® 10/2013 «Politica Agricola Comiin: ;Estd bien concebida y ejecutada la ayuda
especifica en virtud del articulo 68 del Reglamento (CE) n® 73/2009 del Consejo?»

(2013/C 347/06)

El Tribunal de Cuentas Europeo anuncia que acaba de publicar su Informe Especial n® 10/2013 «Politica
Agricola Comun: ¢Estd bien concebida y ejecutada la ayuda especifica en virtud del articulo 68 del Re-
glamento (CE) n° 73/2009 del Consejo?.

El informe puede consultarse o descargarse en el sitio web del Tribunal de Cuentas Europeo: http://eca.
europa.eu

También puede obtenerse gratuitamente en version papel, enviando una peticién a la direccién siguiente:

Tribunal de Cuentas Europeo

Unidad «Auditorfa: Elaboraciéon de informes»
12, rue Alcide de Gasperi

1615 Luxembourg

LUXEMBOURG

Tel. +352 4398-1
E-mail: eca-info@eca.europa.eu

o rellenando una orden de pedido electrénico en EU-Bookshop.



http://eca.europa.eu
http://eca.europa.eu
mailto:eca-info@eca.europa.eu
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INFORMACIONES RELATIVAS AL ESPACIO ECONOMICO EUROPEO

ORGANO DE VIGILANCIA DE LA AELC

Ayuda estatal — Decisién de no formular objeciones

(2013/C 347/07)

El Organo de Vigilancia de la AELC no formula objeciones a la siguiente ayuda estatal:

Fecha de adopcion de la decision:
Asunto n°:

Niimero de la decision:

Estado de la AELC:

Nombre (y/o nombre del beneficiario):

Base juridica:
Tipo de medida:

Objetivo:

Tipo de medida:
Presupuesto:
Duracién:

Sector econémico afectado:

Nombre y direccion del organismo que concede la ayuda:

11 de septiembre de 2013
74137

319/13/COL

Noruega

NCE Maritime Innovation Cluster

Articulo 61, apartado 3, letra ¢), del
Acuerdo EEE

Ayuda individual a la animacién de agru-
paciones

Fomento de la innovacién
Subvencién

Presupuesto total: 60 millones NOK
Hasta julio de 2016

Industrias maritimas

Innovation Norway
PO Box 448

Sentrum, Akersgata 13
0104 Oslo

NORWAY

El texto original de la decision, del que se han suprimido todos los datos confidenciales, se encuentra en el

sitio web del Organo de Vigilancia de la AELC:

http:/fwww.eftasurv.int/state-aid/state-aid-register/


http://www.eftasurv.int/state-aid/state-aid-register/
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Ayuda estatal — Decision de cerrar un caso de ayuda existente a consecuencia de la aceptacion de
medidas apropiadas por un Estado de la AELC

(2013/C 347/08)

El Organo de Vigilancia de la AELC ha propuesto las medidas correspondientes, que han sido aceptadas por
Islandia, sobre la ayuda siguiente:

Fecha de adopcién de la decision: 11 de septiembre de 2013

Niimero de asunto: 70476

Niamero de decision: 318/13/COL

Estado de la AELC: Islandia

Denominacion: Financiacion del Organismo Nacional de Radiodifusién de Islandia

Rikisiitvarpio (RUV)

Base juridica: Ley n® 23/2013 relativa al Servicio Nacional de Radiodifusion de
Islandia, medio de servicio publico, Ley n°® 38/2011, Ley de los
medios de comunicacién, y Ley n® 90/2003 relativa al impuesto
sobre la renta

Objetivo: n.a.

Forma de la ayuda: pagos directos con fondos del Tesoro Publico para financiar el servi-
cio publico de radiodifusion en Islandia

Sectores econémicos: radiodifusion

Otra informacién: el Organo considera que los cambios del marco juridico y normativo
de RUV cumplen las medidas pertinentes propuestas por el Organo
en su Decisién n® 38/11/COL y, asi, permiten la compatibilidad de la
financiacion de RUV con el funcionamiento del Acuerdo EEE. Sobre
esta base, el Organo concluye que no hay motivos para seguir ana-
lizando el caso, por lo que ha decidido cerrarlo.

El texto de la decision en la lengua auténtica, suprimidos los datos confidenciales, se encuentra en el sitio
web del Organo de Vigilancia de la AELC:

http:/[www.eftasurv.int/state-aid/state-aid-register/


http://www.eftasurv.int/state-aid/state-aid-register/
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Ayuda estatal — Decision de no plantear objeciones

(2013/C 347/09)

El Organo de Vigilancia de la AELC no formula objeciones contra la siguiente ayuda estatal:

Fecha de adopcion de la decision:
Niimero de asunto:

Niimero de decision:

Estado de la AELC:

Tipo de medida:

Objetivo:
Forma de ayuda:

Importe de la ayuda:

Sectores econémicos:

Nombre y direccién de la autoridad que
concede la ayuda:

25 de septiembre de 2013

74289

355/13/COL

Noruega

régimen de ayuda noruego notificado destinado a la compen-
sacion de costes de emision indirectos y evaluado al amparo
del articulo 61, apartado 3, letra c), del Acuerdo del EEE

la proteccién medioambiental

subvencion

aproximadamente 2 840 millones de NOK entre 2013 y
2020

varias industrias que hacen un consumo intensivo de energia

Agencia Noruega para el Medio Ambiente
PO Box 5672 Sluppen

7485 Trondheim

NORWAY

El texto de la decisién en la lengua auténtica, suprimidos los datos confidenciales, se encuentra en el sitio

web del Organo de Vigilancia de la AELC:

http:/[www.eftasurv.int/state-aid/state-aid-register/


http://www.eftasurv.int/state-aid/state-aid-register/
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Ayuda estatal — Decision de no plantear objeciones

(2013/C 347/10)

El Organo de Vigilancia de la AELC no formula objeciones contra la siguiente ayuda estatal:

Fecha de adopcion de la decision:
Nimero de asunto:
Nimero de decisién:

Estado de la AELC:

Denominacién (y/o nombre del beneficiario):

Base juridica:
Tipo de medida:

Objetivo:

Forma de la ayuda:
Presupuesto:
Duracion:

Sectores econémicos:

Nombre y direccién de la autoridad que concede la ayuda:

11 de septiembre de 2013
74138

320/13/COL

Noruega

NCE Systems Engineering Innovation
Cluster (agrupacién para la innovacion
de NCE Systems Engineering)

articulo 61, apartado 3, letra ¢), del
Acuerdo EEE

ayuda individual para la animaciéon de
agrupaciones

fomento de la innovacién

subvencion

presupuesto global 50 millones de NOK
hasta julio de 2016

submarino, maritimo, aeronaval, aeroes-
pacial, de la automocién y de la defensa

Innovation Norway
PO Box 448, Sentrum
Akersgata 13

0104 Oslo

NORWAY

El texto de la decisién en la lengua auténtica, suprimidos los datos confidenciales, se encuentra en el sitio

web del Organo de Vigilancia de la AELC

http/[www.eftasurv.int/state-aid/state-aid-register/


http//www.eftasurv.int/state-aid/state-aid-register/
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Invitacién a presentar observaciones, en aplicacién del articulo 1, apartado 2, de la Parte I del

Protocolo 3 del Acuerdo entre los Estados de la AELC por el que se instituyen un Organo de

Vigilancia y un Tribunal de Justicia sobre ayudas estatales en relacién con la financiacién del
despliegue de servicios de banda ancha en zonas rurales de Islandia

(2013/C 347/11)

Mediante Decisién n® 302/13/COL, de 10 de julio de 2013, reproducida en la versién hngulstlca auténtica
en las paginas siguientes al presente resumen, el Organo de Vigilancia de la AELC inco6 el procedimiento
establecido en el articulo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre los Estados de la
AELC por el que se instituyen un Organo de Vigilancia y un Tribunal de Justicia. Las autoridades islandesas
fueron informadas de ese extremo mediante una copia de la Decision.

Mediante el presente anuncio, el Organo de Vigilancia de la AELC invita a los Estados de la AELC, a los
Estados miembros de la UE y a las partes interesadas a que presenten sus observaciones sobre dicha medida
en el plazo de un mes a partir de la fecha de publicacion de la presente comunicacién, envidndolas a:

Organo de Vigilancia de la AELC
Registro

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Los comentarios se comunicardn al Gobierno islandés. Podrd preservarse la identidad de las partes intere-
sadas que presenten comentarios previa solicitud por escrito aduciendo las razones para ello.

RESUMEN
Procedimiento

En febrero de 2011, el Organo de Vigilancia de la AELC («el Organo») recibié una denuncia relativa a una
presunta ayuda estatal ilegal concedida al operador de telecomunicaciones Siminn para el despliegue de
redes de banda ancha en zonas rurales de Islandia. A raiz de ello, el Organo envié dos solicitudes de
informacién a las que las autoridades islandesas han respondido. El Organo de Vigilancia recibié informa-
cién adicional del denunciante en mayo de 2012 y mayo de 2013.

Descripcion de la medida

A principios de 2007, las autoridades islandesas, a través del Fondo de Telecomunicaciones («el Fondo»),
hicieron un balance y un andlisis de la cobertura actual y futura de banda ancha en las zonas rurales de
Islandia (!). La conclusion fue una lista de 1 118 edificios en los que se consideré poco probable que los
operadores privados desplegaran servicios en condiciones de mercado en un futuro proximo. En febrero de
2008, las autoridades islandesas publicaron una licitacion para el despliegue de servicios de banda ancha en
los edificios identificados. Se determin6 que una oferta de Siminn era la mds favorable y las autoridades
islandesas entablaron negociaciones con la empresa. El dmbito del proyecto se amplié posteriormente a fin
de incluir otros 670 inmuebles.

El acuerdo entre el Fondo y Siminn se celebré en febrero de 2009. La compensacién y el periodo de
despliegue eran mayores que en la oferta de Siminn debido a la ampliacién del dmbito de aplicacién del
proyecto. Ademds, se aplico a los pagos un indice sobre la base del tipo de cambio con una moneda
extranjera, en lugar del indice general de precios al consumo, como estaba previsto inicialmente. La red serfa
construida de forma que permitiera el acceso al por mayor a otros proveedores de servicios de Internet
(«PSD). El proyecto era tecnolgicamente neutro y el 55 % de los edificios acabé conectado mediante UMTS,
el 41 % mediante ADSL y el 4 %, por satélite/Wi-Fi.

Sin embargo, segtin una nota del Fondo, solo existe acceso a la reventa, y no a la venta al por mayor, en lo
que se refiere a las conexiones UMTS, Wi-Fi y por satélite. El denunciante también ha planteado objeciones
contra el grado de acceso a la red ADSL ofrecido a otros ISP.

Observaciones de las autoridades islandesas

Las autoridades islandesas no consideran que las contribuciones ligadas al acuerdo con Siminn sean cons-
titutivas de ayudas estatales, en primer lugar porque no se cumplen las condiciones contempladas en el
articulo 61, apartado 1, del Acuerdo EEE. Ademads, dichas autoridades creen que la contribucién se puede
calificar de financiacién de un servicio ptblico y que se cumplen los criterios de la prueba Altmark. Si el

(") El Fondo de Telecomunicaciones se creé para supervisar la asignacién de fondos publicos a proyectos relacionados
con el despliegue de la infraestructura de comunicaciones electrénicas en Islandia.
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Organo considerara que la medida es constitutiva de ayuda estatal, dicha ayuda podrfa considerarse com-
patible con el articulo 61, apartado 3, del Acuerdo EEE teniendo en cuenta los objetivos de la medida,
incluido el mayor acceso de la poblacién a la banda ancha en zonas asistidas. Este tipo de ayuda también se
debe considerar financiacién de servicios de interés econémico general (SIEG), sobre lo cual véanse la
Directrices del Organo sobre la banda ancha ().

Presencia de ayuda estatal
Ventajas consistentes en la concesién de recursos estatales a una empresa

Dado que el Fondo se habia creado por ley y que es propiedad del Estado islandés, que le asigna recursos a
través del presupuesto anual del Estado, la medida parece haberse concedido con recursos ptiblicos. Ademas,
Siminn es el mayor operador de telecomunicaciones de Islandia. Asi pues, cualquier ayuda prevista en el
acuerdo se ha concedido a una empresa.

Ademds, la financiacién publica del proyecto ha proporcionado a Siminn una ventaja econémica que habria
cubierto en condiciones normales su presupuesto. Aunque un procedimiento de licitacion competitiva tiende
a reducir el importe de la ayuda financiera necesaria, puede debatirse si la compensacién para los nuevos
edificios se fij6 mediante licitacion o si, de hecho, se determin6 después de haberse elegido la oferta de
Siminn. Por lo tanto, la evaluacién preliminar del Organo pone de manifiesto que no puede descartarse una
ventaja econdmica.

Puesto que Siminn es el tnico beneficiario de los fondos estatales, la opinién preliminar del Organo es que
la medida es selectiva.

Falseamiento de la competencia e incidencia en el comercio entre las partes contratantes

La participacion publica en el despliegue de infraestructura para la prestacion de servicios de comunicaciones
electronicas refuerza la posicion del proveedor adjudicatario de la red frente a sus competidores. En general,
los mercados de servicios de comunicaciones electrénicas estdn abiertos a la competencia entre operadores y
proveedores de servicios de todo el Espacio Econémico Europeo. Por consiguiente, la opinién preliminar del
Organo es que la medida amenaza con falsear la competencia y afectar al comercio dentro del EEE.

Financiacion de un servicio ptiblico y la «prueba Altmark»

La sentencia Altmark indicé las cuatro condiciones principales que se deben reunir para que una compen-
sacién por servicio ptblico no sea constitutiva de ayuda estatal debido a la inexistencia de ventajas (?). La
opinién preliminar del Organo es que la prestacion de cobertura de banda ancha adecuada en zonas de
deficiencia del mercado se podria calificar de SIEG y que Siminn parece haber recibido un mandato
contractual claro. No obstante, la inclusiéon de nuevos edificios y los cambios posteriores al contrato tras
la realizacion de la licitaciéon puede plantear problemas en relacién con el resto de los criterios Altmark. Por
lo tanto, el Organo no puede concluir por el momento que se retinan las condiciones de los criterios de esta
sentencia.

Compatibilidad de la ayuda

De conformidad con el articulo 61, apartado 3, letra c), del Acuerdo EEE, das ayudas destinadas a facilitar el
desarrollo de determinadas actividades o de determinadas regiones econdmicas» pueden considerarse com-
patibles con el funcionamiento del Acuerdo EEE cuando no alteren las condiciones de los intercambios y de
la competencia en el EEE de forma contraria al interés comin. El Organo ha evaluado la compatibilidad de
la medida con arreglo a los principios de la prueba de sopesamiento y algunos de los principios de sus
Directrices sobre la banda ancha.

La opinién preliminar del Organo es que el apoyo al despliegue de redes de banda ancha en las zonas
rurales y con menos servicio del pais parece responder a objetivos de interés comun claramente definidos, es
un instrumento apropiado para alcanzar los objetivos fijados y proporciona un incentivo de inversion al
proveedor elegido.

() Directrices del Organo sobre la aplicacién de las normas sobre ayudas estatales al despliegue rapido de redes de banda
ancha. La primera versién de las Directrices se adopté tras la celebracion del acuerdo entre Siminn y el Fondo de
Telecomunicaciones, por lo que no pudieron afectar a dicho acuerdo entonces. Sin embargo, las Directrices se basaban
en la practica existente de toma de decisiones de la Comisién Europea.

(3 Asunto C-280/00, Altmark Trans Gmbh y Regierungsprasidium Magdeburg contra Nahverkehrsgesellschaft Altmark Gmbh,
[2003] ECR 1-7747.
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Sin embargo, debido a la amplitud de las modificaciones introducidas en el contrato, los procedimientos de
contrataciéon podrian no corresponder a los de una licitacién no discriminatoria y abierta en el sentido de
las Directrices sobre la banda ancha. Ademds, el Organo tiene dudas sobre si Siminn ha sido obligada a
proporcionar un acceso al por mayor suficiente a las partes ADSL y UMTS de la red. La falta de una
obligacién de acceso al por mayor suficiente podria conferir a Siminn ventajas econdmicas y competitivas.
Por lo tanto, la medida no parece estar en consonancia con los principios de proporcionalidad y limitacion
del falseamiento de la competencia con arreglo a la prueba de sopesamiento.

Por consiguiente, al término de su evaluacién preliminar, el Organo tiene dudas sobre si la financiacién del
despliegue de servicios de banda ancha en zonas rurales de Islandia puede considerarse compatible con el
articulo 61, apartado 3, letra ), del Acuerdo EEE.

Conclusién

A la luz de las consideraciones anteriores, el Organo ha decidido incoar el procedimiento formal de
investigacion previsto en el articulo 1, apartado 2, de la Parte I del Protocolo 3 del Acuerdo entre los
Estados de la AELC por el que se instituyen un Organo de Vigilancia y un Tribunal de Justicia en relacién
con la financiacién del despliegue de servicios de banda ancha en zonas rurales de Islandia. Se invita a las
partes interesadas a que presenten sus observaciones en el plazo de un mes a partir de la publicacién de la
presente Decision en el Diario Oficial de la Unién Europea.

De conformidad con el articulo 14 del protocolo 3, toda ayuda concedida ilegalmente podrd ser recuperada
de sus beneficiarios.

EFTA SURVEILLANCE AUTHORITY DECISION
No 302/13/COL
of 10 July 2013

to initiate the formal investigation procedure into potential State aid granted to Siminn for the roll-
out of broadband services in rural areas in Iceland

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to the Agreement on the European Economic Area (‘the EEA Agreement)), in particular to
Article 61 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (the Surveillance and Court Agreement’), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to
Article 1(3) of Part 1 and Article 4(4) of Part II,

Whereas:
I. FACTS
1. Procedure

(1) By letter dated 2 February 2011 (Event No 585458), Og fjarskipti ehf. (Vodafone Iceland) lodged a
complaint with the EFTA Surveillance Authority (the Authority’) concerning alleged unlawful State
aid granted to Siminn for the roll-out of broadband networks in rural areas of Iceland.

(2) By letter dated 1 April 2011 (Event No 590838), the Authority requested additional information
from the Icelandic authorities. By letters dated 28 April 2011 (Event No 596157) and 17 May 2011
(Event No 598419) and e-mail dated 31 May 2011 (Event No 599981), the Icelandic authorities
requested extensions to the deadline to reply. By letter dated 22 June 2011 (Event No 601861), the
Icelandic authorities replied to the request and provided the Authority with the relevant information.

(3) By e-mail dated 2 October 2011 (Event No 614576), the Authority received an inquiry by an
interested party containing relevant new information. By letter dated 17 November 2011 (Event
No 613338), the Authority acknowledged receipt of the inquiry and informed the interested party
that it was free to either provide the Authority with additional information or lodge a formal
complaint with the Authority. The Authority received more information from the interested party
by e-mails dated 19 November 2011 (Event No 615746 and Event No 615747).

(4) By e-mail dated 23 May 2012 (Event No 657203), the Authority received further information from
the complainant. By letter dated 8 January 2013 (Event No 657178), the Authority, after assessing
the new information provided by the complainant, requested additional information from the
Icelandic authorities. By letter dated 11 March 2013 (Event No 665601), the Icelandic authorities
replied to the request and provided the Authority with the relevant information.
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(1)

12)

(13)

Finally, the Authority received further information from the complainant by letter dated 10 May
2013 (Event No 672303).

2. The complaint

The complainant, Og fjarskipti ehf. (Vodafone), is a company that is active on the electronic
communications market and provides fixed telephony, mobile and data services in Iceland. The
complainant is currently the second largest operator in Iceland following the incumbent Skipti hf.
and its subsidiaries Siminn and Mila.

According to the complaint, unlawful State aid was granted by the Telecommunications Fund (‘the
Fund) to Siminn through an agreement entered into between the two parties for the roll-out of
broadband services in rural areas in Iceland (‘the Agreement). The complainant maintains that the
tender procedure was flawed, since significant changes were effected in the final Agreement between
Siminn and the Fund, from the original tender documents published by the State Trading Centre (‘the
STC). The complainant maintains that these changes were at the behest of Siminn and were highly
favourable to the company.

According to the complaint, the following fundamental changes were implemented in the final
Agreement between the Fund and Siminn. Firstly, the scope of the project was increased significantly
to include a total of 1 788 locations instead of the 1 118 locations that were defined in the tender
documents. Secondly, the roll-out period was extended from 12 months to 18 months and provisions
concerning penalties for breach of the roll-out period were changed significantly. Thirdly, the payment
to Siminn was increased from ISK 375 million to ISK 606 million and the indexation of the payment
was based on foreign currency indexation instead of the general consumer price index as stipulated in
the tender documents.

Furthermore, the complainant maintains that the access mandated by the final Agreement was
confined to resale access as opposed to the wholesale access originally prescribed in the tender
document (!). The complainant claims to have repeatedly requested wholesale access to the
network without success (?). According to the complaint, this has led to an unacceptable distortion
of competition and has given Siminn a significant first mover advantage on the relevant market.

As regards further grounds of the complaint, the complainant is of the view that all the conditions
for the measure to involve State aid under the first paragraph of Article 61 of the EEA Agreement are
fulfilled. Furthermore, the complainant maintains that the alleged aid measure does not qualify for
any of the relevant exemptions and therefore must be considered as being incompatible with the EEA
Agreement.

3. Description of the measure
3.1. Background
3.1.1. The role of the Telecommunications Fund

The Fund was established by Act No 132/2005, and its role, as established by statute, is to promote
development in the field of telecommunications in Iceland as described in the official Telecommuni-
cations Strategy (‘the Strategy’) approved by Althingi (). Article 2 of this act states that the Fund is
established to oversee the allocation of funds to projects pertaining to the roll-out of electronic
communications infrastructure, thus increasing security and competitiveness of the society in the field
of electronic communications and other projects entailed in the Strategy, provided that such projects
are not likely to be executed on market terms.

The Fund is financed by a statutory contribution from the Treasury. The Fund is administered by the
Ministry of the Interior, which appoints the members of the Fund’s board for a five-year term.

The Fund has worked on four key priorities stipulated in the Strategy, of which the roll-out of
broadband services was the last one to be implemented. According to the Icelandic authorities, an
open tender procedure was used in all of the projects.

(") As further described in paragraph 34 below, the tender documents initially set out a range of possible access options

where ADSL infrastructure (see footnote 13 for a definition of this technology) is used for delivery of the broadband
services in question. These ranged from more resale-based options (where the access seeker relies significantly on the
host operator’s systems|infrastructure) to more infrastructure-based options (where the access seeker relies to varying
degrees on its own systems/infrastructure), albeit not clearly mandating all of these access options as will be discussed
further below. In the case of any services delivered via UMTS (see footnote 14 for a definition of this technology), the
tender documents only proposed a resale-based access option.

(%) The Authority has received similar allegations from an interested party that also claims to have unsuccessfully tried to
obtain wholesale access to Siminn’s network (Event No 614576).

(%) See Act No 132/2005 on the Telecommunication Fund of 20 December 2005.
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3.1.2. The mapping and coverage analysis

(14)  In early 2007, the Fund hired a branch of the Farmer’s Association to verify census information in
rural areas, especially the most rural ones (%). This work resulted in a comprehensive and current
overview of buildings that could potentially form part of the project.

(15)  In February 2007, the Fund called for information on current market areas from broadband service
providers (°) as a first step in mapping current and future broadband coverage. The aim of this
exercise was to identify market failures, by distinguishing between ‘grey’, ‘black’ and ‘white’ areas in
remote regions in Iceland (°). A public advertisement, placed in the newspaper Morgunbladid, called
for information on all current broadband service areas (i.e. areas that had a continuously available
(not dial-up) Internet access of at least 512 kb/s for a reasonable fixed monthly price), as well as
planned areas (not yet serviced) that would be functional by June 2008.

(16)  The Fund received information on market areas in various forms from several broadband service
providers and individuals (7). With the coverage areas in place, the next step was to input GPS
coordinates for all residences outside known areas of ADSL coverage. The resulting multi-layered
map of residences outside of all current and planned (total) broadband coverage areas was sent to the
participating broadband service providers for a further detailed review. This led to considerable
updates to the map made on the basis of the service providers' comparisons of the map with
their customer databases. After this work was completed, the Fund sent to each of the 78 munici-
palities in Icelanda list of buildings outside of service areas and a print-out of the updated broadband
coverage map for that municipality. Each municipality then reviewed the ‘white” areas on the map for
missing buildings, or for buildings which did not qualify for the project. In order for a building to
qualify, it had to be an official permanent year-round residence and/or place of work of at least one
person.

(17)  The Fund’s mapping and coverage analysis resulted in a precise list of buildings to be included in the
project. The initial scope of the project was 1 118 ‘white’ buildings, which were individually identified
by their GPS coordinates.

3.1.3. The tender procedure and selection of the successful bidder

(18) In February 2008, the STC, on behalf of the Fund, published a call for tender for the project
‘Hahradanettengingar til allra landsmanna’. This project consisted of the roll-out of broadband
services in rural areas where the Icelandic authorities had identified a market failure, on the basis
that it was deemed unlikely that private operators would roll out services in those areas on market
terms. The project covered the 1 118 ‘white’ buildings identified by the Fund in its research.

(19)  Following the publication of the tender, the STC engaged in several discussions with interested
bidders, resulting in a prolongation of the deadline to submit tenders until 4 September 2008.
Five tenders were received by the STC, which varied in terms of price and the technical solutions
proposed. Siminn submitted two tender offers: the lowest-priced tender in the amount of ISK
378 million and the highest (for the highest average download speed offered) in the amount of
ISK 5 billion.

(20)  According to the tender description, the purpose of the award criteria used was to identify the most
economically advantageous tender. Four evaluation criteria were used: (i) total price (50 %); (i) build-
out speed (15 %); (ili) download speed (25 %); and (iv) 2G GSM (optional) (10 %) (). The STC
received four valid offers (and one invalid offer) by 4 September 2008. The offers received were
as follows:

(*) They did so by comparing the official legal residence information to information from municipalities, their own

databases of farmers and by asking local people with up-to-date knowledge, and in some instances even calling
particular homes or neighbours’ homes, when in doubt.
Also referred to interchangeably herein as ‘service providers, ‘Internet service providers’, or ‘ISPs'.
‘Black areas’ are those in which there are or there will be in the near future at least two basic broadband networks of
different operators and broadband services are provided under competitive conditions. ‘Grey areas’ are areas in which
one network operator is present and another network is unlikely to be developed in the near future. ‘White areas’ are
areas in which there is no broadband infrastructure and where such infrastructure is unlikely to be developed in the
near future. For further clarification, see the Authority’s Guidelines on the rapid deployment of broadband networks,
available online at: http:/[www.eftasurv.int/media/state-aid-guidelines/Part-IV---Application-of-state-aid-rules-in-relation-
to-rapid-deployment-of-broadband-networks.pdf

(’) The Fund provided free of charge technical assistance for all the service providers that did not have the technical
capability to provide accurate shape-files that could be used in ARCis-GIS applications.

(®) The provision of access to voice services was optional for potential bidders in respect of buildings that would not
receive this service on market terms and was confined to the provision of 2G GSM voice services only. 2G refers to
second generation mobile technology, while GSM (global system for mobile communications) refers to the standard
on which it is based.

5]
==


http://www.eftasurv.int/media/state-aid-guidelines/Part-IV---Application-of-state-aid-rules-in-relation-to-rapid-deployment-of-broadband-networks.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-IV---Application-of-state-aid-rules-in-relation-to-rapid-deployment-of-broadband-networks.pdf
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(21)

(22)

(23)

(24)

(25)

(26)

Bidders, tender — 14 121 ISK Project time Avg. Mb/s GSM
Total price Months Downl. speed Optional Points
Siminn hf. 379 000 000 kr. 12 6 Yes 95
NordiskMobilelslandehf 974 864 503 kr. 12 3 Yes NA
Vodafone 1858 339 001 kr. 15 6,2 Yes 52
Vodafone 2256 549 333 kr. 17 6,5 Yes 49
Siminn hf. 5000 000 000 kr. 22 12 Yes 39

As the first offer from Siminn received the highest number of points (95 points) under the above-
mentioned criteria, the STC entered into negotiations with Siminn (°). Furthermore, the STC requested
that Siminn participate in several explanatory meetings; such meetings being standard procedure after
the opening of a tender.

3.1.4. The expansion of the roll out area

In early December 2008, the Post and Telecom Administration in Iceland (the PTA’) received a
request from a service provider, Wireless Broadband Systems (‘WBS’), asking to be deregistered as a
telecommunications provider in Iceland. WBS had previously participated in the Fund’s mapping and
coverage analysis and had informed the STC of its coverage plans during the period leading up to the
STC’s call for tender. The departure of WBS from the market and the subsequent withdrawal of its
coverage plans resulted in a substantial change to the list of buildings which neither had, nor would
receive, broadband coverage in the near future on market terms. When the service provider’s planned
coverage area was withdrawn from the total cumulative coverage map, 670 additional ‘white’
buildings appeared, spread across the country. These buildings were considered by the Fund to
become part of the scope of the new telecommunications policy.

The Fund requested information from the STC on whether it was possible to increase the scope of
the project as part of the ongoing tender procedure. The STC responded on 7 January 2009, taking
the view that a certain amount of expansion could fit within the tender and that such an expansion
was in line with the regulatory framework on public procurement.

To establish that existing or new providers had no intentions of increasing their service areas by
including any of the 670 additional ‘white’ buildings, the Fund requested that the STC call out again
for any plans to offer services for these 670 buildings. On 23 January 2009, the STC published an
announcement in the newspaper Morgunbladid seeking information from market players on roll-out
plans for broadband services in additional areas not previously included in the tender (). According
to the Icelandic authorities, this was in line with the previous methodology used by STC when it
made its initial call for information on service areas. By inviting information via an advertisement, the
request for information was not exclusive to those service providers that had previously handed in
their tender offers but was intended to reach all service providers.

The STC did not receive any additional or new plans for servicing the 670 identified buildings. The
STC subsequently took the decision to consider these additional buildings as falling within the scope
of the project. It therefore sought to revise the contractual agreement being negotiated with Siminn
so as to include the additional buildings.

3.2. The Agreement between the Telecommunications Fund and Siminn

3.2.1. General

On 25 February 2009, the Fund (the purchaser) and Siminn (the seller) entered into an agreement
concerning the roll-out of broadband services in rural areas in Iceland. According to the Agreement,
the seller was to build out a high-speed network and broadband services in areas which previously

(°) See letter from the Icelandic authorities to the Authority, dated 22 June 2011 (Event No 601861).

(9 According to the Icelandic authorities, the publication of the announcement also took account of the provisions of

Act No 84/2007 on Public Procurement, in order to ensure the equal treatment of companies during public
procurement. The Act implements into Icelandic legislation the act referred to at point 2 of Annex XVI to the
EEA Agreement, Directive 2004/18/EC on the coordination of procedures for the award of public works contracts,
public supply contracts and public service contracts (O] L 245, 7.9.2006, p. 22 and EEA Supplement No 44,
7.9.2006, p. 18). The STC advertises all their projects/tenders in this particular section of the newspaper concerned.
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did not have access to such services. The network and the service was to extend to all homes where
at least one person was registered and had residence all year round, and to businesses which were
operational all year round. The Agreement covered a total of 1788 buildings: the 1 118 buildings
originally identified in the tender documents, plus the additional 670 buildings added during the
course of the negotiations. After the completion of the roll-out, the Agreement provided that the
seller would be the owner of the network.

3.2.2. The contract period and the contract amount

(27)  According to Article 4 of the Agreement, the contract period extends from the date of signature until
1 March 2014. If both parties agreed, the period could be extended for up to two years. However,
according to Article 10 of the Agreement, the period for the construction of the network formally
commenced on 1 March 2009 and lasted until 1 March 2011. The Fund allowed for an extended
roll-out period (18 months) because of the increase in the scope of the project. The Fund agreed to
this on the condition that the roll-out for at least 1 118 buildings would be finished in the first 12
months in accordance with the tender offer from Siminn.

(28)  For the roll-out of the network and the service, the purchaser was to pay a total of ISK 606 128 801.
The price for the increase in scope of 670 buildings was agreed upon, on the basis of the average
unit price offered initially by Siminn, multiplied by the number of new buildings. Therefore, the
payment to Siminn increased from ISK 379 million to ISK 606 million. The purchaser was to pay
70 % of the total amount to the seller at the signing of the Agreement, a further 20 % once the
network had become operational and the final 10 % after a three-month trial period had passed.

(29)  The payments were indexed on the basis of the exchange rate with a foreign currency instead of the
general consumer price index, as was originally intended. This choice of indexation was, according to
the Icelandic authorities, the result of the unusual economic conditions, and of the uncertainty
resulting from the financial crisis. The foreign currency used was the Danish krone (DKK) as it
stood on 3 September 2008 (DKK 1 = ISK 16,513).

3.2.3. Technical requirements

(30)  According to Article 2.1 of the tender description, the project was technologically neutral and there
were no particular specifications on how the network should be constructed or which technological
solution should be used (1).

(31) In addition to providing high-speed Internet access to buildings, the bidders were also encouraged to
provide mobile voice services (2G GSM) (*?). This service was to fulfil the criteria set out in the PTA’s
telecommunications plan (Icelandic: fjarskiptadeetlun) for 2005-2010 which included voice services,
roaming possibilities and the provision of user equipment at favourable prices. The provision of
mobile 2G GSM services accounted for 10 points in the tender criteria.

(32)  The technical solution offered by Siminn was based on four different technologies: ADSL (13),
UMTS ('#), Wi-Fi (%), and satellite. As it turned out, after construction of the network was completed,
55 % of buildings were connected with UMTS (3G fixed wireless), 41 % with ADSL and 4 % with
satellite/Wi-Fi.

3.2.4. Access requirements

(33)  According to Article 2.2.13 of Annex I to the Agreement, the network was to be constructed so as to
allow for access by other ISPs on a wholesale basis. Those ISPs should be able to buy on request the
basic service from Siminn at wholesale prices, and should be permitted to deliver services over the
network to their retail customers. Access was to be granted by convenient means (such as through
access to the broadband remote access server (BRAS')). All ISPs were to be granted equal service and
equal access to the network, irrespective of their connection to the seller.

(") The description of the technical requirements of the project are found in the tender description, which is marked as

Annex I to the Agreement. The Annexes form part of the Agreement and are binding upon the parties.

('?) See Article 1.2.3.1 of Annex I to the Agreement and footnote 8 of this Decision.

(*}) ADSL stands for asymmetric digital subscriber line. Digital subscriber line (DSL) technologies use traditional (fixed)
copper telephony networks to deliver digital broadband signals.

("*) UMTS stands for universal mobile telecommunications system which refers to third generation (3G) mobile tech-
nology that can deliver higher capacity data/broadband services than under second generation (2G) mobile tech-
nology. 3G can be used for applications such as mobile voice telephony, SMS and mobile Internet access services, as
well as for fixed wireless Internet access.

(") Wi-Fi refers to the use of local radio links for the transmission of voice and data communications to individual
homes or business premises.
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(34)

(35)

In Annex II to the Agreement, entitled ‘Enquiries and answers 1-22 during the tender period, new
location lists, clarifications to the tender documents and minutes of the tender presentation’, there are
further clarifications concerning access requirements. With regard to wholesale access, four options
are outlined. They are as follows (19):

Option 1: The seller (Siminn) sets up an xDSL connection for users and delivers bitstream to
purchasers behind the DSLAM equipment. Purchasers (the ISPs) handle the trunk line connection
from the DSLAM via ATM and/or IP network to the service centre. This gives purchasers greater
control over the quality of the service they sell, but it requires a substantial investment on their part.

Option 2: The seller provides an xDSL connection from an ATM/IP network over a trunk line
connection from the DSLAM. In this instance, the purchaser can control the quality of the trans-
mission on the ATM network to a certain degree. Purchasers operate their own BRAS and can
therefore control the technological variables of the equipment and maintain information on users.

Option 3: In this instance, bitstream is delivered to the purchaser via an IP network operated by the
seller, who also operates the DSLAM and is responsible for the quality of the service. It is conceivable
that the purchaser could negotiate for various quality terms for his customers.

Option 4: This is a typical example of Internet subscription resale. The Internet connection that the
seller sells to the purchaser is the same as that which it sells to his own retail customers. The
purchaser operates no part of the network and is only responsible for selling the service unchanged.
It does, however, have the option of sending its customers a single invoice for all services provided
via high-speed connection.

According to Annex II to the Agreement, Siminn is free to offer options 1-4, but is obliged to at least
offer option 3 in all instances where ADSL technology is used in the project (7). Furthermore, it is
expressly stated that Siminn must follow the PTA’s decisions and rules in this regard ('$).

Where UMTS technology is used in the project, Siminn is only obliged to follow option 4 (). That
option entails the supply of user equipment and installation by Siminn in all instances, regardless of
who the retailer is. Siminn is also obliged to handle customer and maintenance services. According to
the Icelandic authorities, the main reason for this arrangement is that Siminn claims that it is
necessary for it to have full access and control of the UMTS network end-to-end, including all the
user equipment, in order to guarantee that the quality and service level are in line with the tender
documents. Conversely, the Fund allowed for open access to be excluded with regard to satellite and
Wi-Fi connections, on the grounds that it would be very difficult and impractical to implement such
access (%0).

In Annex 10 to the Agreement, there are standardised resale agreements (Icelandic: endursolus-
amningar) between Siminn and ISP resellers for the resale of UMTS-high-speed services and ADSL
services. For option 4, these standard agreements include standard minimum discounts based on
speed, as follows (2!):

UMTS 1 Mb/s

10 %

UMTS 2 Mbfs = 7,5 %

UMTS > 2 Mbjs = 5%

For ADSL, the following minimum discounts apply in respect of option 4 access:
ADSL 1000= 5%

ADSL 2000= 5%

(*%) Taken from the English version of the PTA’s analysis of market 12, available online at: http://www.pfs.isjupload|files/
Market%2012%20%20Annex%20A%20%20Analysis-%200f%20market.Public.pdf

(17) This represents 41 % of the whole project.
(*¥) In Annex II to the Agreement, reference is made to PTA Decision No 8/2008 of 18 April 2008, on the designation

of undertakings with significant market power and imposition of obligations in the market for wholesale broadband
access (market 12) (see also footnote 53 below). Furthermore, pursuant to the PTA Decision No 26/2007, Mila, a
company associated with Siminn, was designated with significant market power in the market for wholesale
unbundled access (including shared access) to metallic loops and sub-loops for the purpose of providing
broadband and voice services. Mila is consequently subject to a range of wholesale access obligations, such as an
obligation to comply with reasonable requests for unbundled wholesale access to local loops, including the copper
lines and related services. However, due, inter alia, to the economics of providing broadband services via unbundled
local loops in remote rural areas, a material demand for this wholesale access service may nevertheless be unlikely.

(1%) This represents 55 % of the whole project.
(*°) This represents 4 % of the whole project.
(*') These are discounts off Siminn’s retail price.


http://www.pfs.is/upload/files/Market%2012%20%20Annex%20A%20%20Analysis-%20of%20market.Public.pdf
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(39)

(40)

(41)

(42)

(43)

(44)

(45)

ADSL 4 000/8 000 = 7,5 %
ADSL 6 000/12 000 = 10 %

As regards wholesale access to ADSL according to options 1-3, the ISP reseller/retailer would receive
a minimum discount of 35 % from Siminn’s retail price. According to the Icelandic authorities, this
discount was determined in line with the PTA Decision No 8/2008.

According to a note from the Fund dated 14 August 2009, concerning the organisation of access
options in the Agreement, there is only resale access available with regard to UMTS connections.
Such connections do not benefit from more infrastructure-based wholesale access options. According
to the Fund, the above discounts should therefore apply if another ISP wants resale access to Siminn’s
network. The Authority has not yet received detailed information regarding the underlying
methodology used to calculate the UMTS resale discounts set out above.

4. Comments by the Icelandic authorities

The Icelandic authorities do not consider the payments made to Siminn, under the terms of the
Agreement, to involve State aid, as they take the view that the conditions of Article 61(1) of the EEA
Agreement are not met. Furthermore, the Icelandic authorities are of the view that these payments
can be characterised as the funding of a public service, that the four cumulative criteria of the
‘Altmark test’ are fulfilled, and that the measure for that reason does not constitute State aid.

The Icelandic authorities emphasise that a broadband service is in general a service of general
economic interest (?3). The Icelandic authorities note that they contacted private operators and
published an advertisement in order to establish whether any market investor was willing to
invest in the infrastructure. Since no one declared any interest in providing the service, the
Icelandic authorities concluded that these areas did indeed suffer from a market failure and would
not get high-speed Internet connections without the assistance from the Fund.

According to the Icelandic authorities, the nature and scope of the service were clearly defined in the
tender process and the subsequent Agreement with Siminn (i.e. to install an infrastructure to enable
certain buildings to gain a high-speed Internet connection). The Icelandic authorities state that
Siminn, in this particular instance, was formally entrusted with the provision and discharge of this
obligation, which was clearly defined by means of an open tender procedure for a defined service
(despite technological neutrality).

When the planned coverage area of WBS was withdrawn from the cumulative coverage map, 670
additional ‘white’ buildings appeared. When the Fund requested that the STC call out again for plans
to offer services for these 670 buildings, this was done by means of an advertisement and not by
direct contact exclusively with those few service providers that had previously handed in their tender
offers. This was the method used when initially calling for information on service areas. The Icelandic
authorities emphasise that bilateral communications with the parties which had submitted previous
tenders were held to be inadequate.

The Icelandic authorities note, further, that open access terms were available to third parties for a
number of months in advance of the commencement of sales in the project. They state that, when
sales began in each section, the Fund informed the inhabitants that Siminn was not the exclusive
retailer and that all other retailers could sell Internet services to people living/working in the area.
Furthermore, according to the Icelandic authorities, Siminn offers third-party (roaming) access to its
2G GSM voice services, while no wholesale access to 3G voice services is provided for by the tender
documents or by the Agreement, since the project in question does not concern the provision of 3G
voice services.

Finally, if the Authority were to consider the measure to constitute State aid, the Icelandic authorities
have expressed the view that such aid could be considered compatible with Article 61(3) of the EEA
Agreement, having regard to the objectives of the measure, including the objective to increase public
broadband access in assisted areas. In this regard, the Icelandic authorities have also invited the
Authority to assess whether such aid should be considered to constitute the financing of services
of general economic interest (‘SGEI).

(*?) They refer, in this regard, to Commission Decision N 196/10 Establishment of a Sustainable Infrastructure Permitting
Estonia-wide Broadband Internet Connection (EstWin project) (not yet published).
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II. ASSESSMENT
1. The presence of State aid
(46)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement.’

(47) In the following chapters, the State funding of the abovementioned project will be assessed with
respect to these criteria.

1.1. State resources

(48)  According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or
through State resources in order to constitute State aid.

(49)  The State, for the purpose of Article 61(1), covers all bodies of the State administration, from the
central government to the city level or the lowest administrative level as well as public undertakings
and bodies (¥3).

(50)  The Fund is, as described above, established by law and owned by the Icelandic State which allocates
resources to the Fund through the annual State budget. Therefore, the first criterion of Article 61(1)
of the EEA Agreement is fulfilled.

1.2. Undertaking

(51) In order to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, the
measure must confer an advantage upon an undertaking. Undertakings are entities engaged in an
economic activity, regardless of their legal status and the way in which they are financed (>4).
Economic activities are activities consisting of offering goods or services on a market (*°).

(52)  Siminn is Iceland’s biggest telecoms operator, offering services such as mobile, fixed telephone,
Internet and TV services on the Icelandic market. It is thus clear that any aid involved in the
Agreement between Siminn and the Fund has been conferred upon an undertaking.

1.3. Favouring certain undertakings or the production of certain goods

(53)  Firstly, the aid measure must confer on the beneficiary undertaking advantages that relieve it of
charges that are normally borne from its budget. In the present case, the financing of the project by
public authorities has provided an economic advantage to the selected supplier of the network that
would normally be covered by its budget, and has allowed the selected operator to provide a
broadband network on conditions not otherwise available on the market. In addition, it cannot be
ruled out that the financial support has enabled Siminn, as the successful bidder, to conduct its
commercial activities in respect of the network under conditions which would not otherwise have
existed in the absence of the measure (29).

(54)  Although a competitive tender procedure tends to reduce the amount of financial support required
and avoid excessive profits, the aid will also allow the operator to offer end-to-end services prima facie
at lower prices than if it had had to bear all costs itself and thus attract more customers than under
normal market conditions. The selected operator will also acquire ownership of the network, as well
as other tangible and intangible assets with State funds (e.g. equipment, customer relations), even

(*%) See the EFTA Surveillance Authority’s Decision No 55/05/COL to close the formal investigation procedure provided

for in Article 1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement with regard to the sale of 1 744
rental apartments in Oslo (Norway), Section 1.3, p. 19 with further references, O] L 324, 23.11.2006, p. 11 and EEA
Supplement No 56, 23.11.2006, p. 1.

(**) Case C-41/90 Hdfner and Elser v Macroton [1991] ECR 1-1979, paragraphs 21-23 and Case E-5/07 Private Barnchagers
Landsforbund v EFTA Surveillance Authority [2008] Ct. Rep. 61, paragraph 78.

(¥’) Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, paragraph
108.

(%6) See EFTA Surveillance Authority Decision No 231/11/COL on the rapid deployment of a Next Generation Access
network in rural areas of the municipality of Tromsg, Section I1.1.2, and Commission Decision SA.33063 — Italy —
Trentino NGA (O] C 323, 24.10.2012, p. 6), paragraph 77.
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(57)

(59)

(60)

(61)

(62)

(63)

(64)

after the lifetime of the projects. In view of the above, it is clear that an economic advantage will be
granted to the selected operator (¥). Furthermore, it is not clear that the compensation for the 670
additional buildings was established through a competitive tender, as the compensation method for
this part of the project is unclear, or whether it was in fact determined after Siminn’s bid was chosen.

The preliminary assessment of the Authority thus shows that an economic advantage cannot be
excluded.

Secondly, the aid measure must be selective, in that it must favour ‘certain undertakings or the
production of certain goods’. Public funding of the broadband network in rural areas of Iceland was
granted to Siminn, as the successful tenderer. Since Siminn is the only recipient of the State funds, it
is the Authority’s preliminary view that the measure is selective (%9).

1.4. Distortion of competition and effect on trade between contracting parties

The measure must be liable to distort competition and affect trade between the contracting parties to
the EEA Agreement to be considered State aid within the meaning of Article 61(1) of the EEA
Agreement.

According to settled case-law, the mere fact that a measure strengthens the position of an under-
taking compared with other undertakings competing in intra-EEA trade, is considered to be sufficient
in order to conclude that the measure is likely to affect trade between contracting parties and distort
competition between undertakings established in other EEA States (2‘).

Public involvement in deploying infrastructure to provide electronic communications services alters
existing market conditions by strengthening the position of the selected supplier of the network in
relation to its competitors.

The beneficiary of the measure will be active in deploying a broadband network infrastructure in a
market which can be entered directly or through financial involvement by participants from other
EEA States. In general, the markets for electronic communications services (including the wholesale
and the retail broadband markets) are open to trade and competition between operators and service
providers across the EEA.

Therefore, in the preliminary view of the Authority, the measure threatens to distort competition and
affect trade within the EEA (3).

1.5. Funding of a public service and the Altmark test

The Icelandic authorities take the view that the contribution can be characterised as funding of a
public service; that the four cumulative criteria of the ‘Altmark test” are fulfilled, and that the measure,
for that reason, does not constitute State aid.

The Court of Justice’s judgment in Altmark provided clarification regarding the conditions under
which public service compensation does not constitute State aid, owing to the absence of any
advantage (*!). However, for such compensation to escape qualification as State aid in a particular
case, four main conditions, commonly referred to as the Altmark criteria, must be satisfied (32).

The four conditions are as follows: (i) the beneficiary of a State-funding mechanism for an SGEI must
be formally entrusted with the provision and discharge of an SGEI, the obligations of which must be
clearly defined; (i) the parameters for calculating the compensation must be established beforehand
in an objective and transparent manner, to avoid it conferring an economic advantage which may
favour the recipient undertaking over competing undertakings; (iii) the compensation cannot exceed

(*’) Commission Decision N 14/08 — United Kingdom, Broadband in Scotland — Extending Broadband Reach (O] C 150,
17.6.2008, p. 3), paragraph 37.

(2%) See EFTA Surveillance Authority Decision No 231/11/COL, cited above, footnote 26.
(%%) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] Ct. Rep. 76, paragraph 59; Case 730/79

Philip Morris v Commission [1980] ECR 2671, paragraph 11.

(%% See EFTA Surveillance Authority Decision No 231/11/COL and Commission Decision SA.33063 — Italy — Trentino

NGA.

(*1) Case C-280/00 Altmark Trans GmbH and Regierungsprasidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH [2003]

ECR 1-7747.

(*?) See paragraphs 87 to 93 of the Judgment.
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(65)

(66)

(68)

(69)

(70)

)

S

=
¥

(36

what is necessary to cover all or part of the costs incurred in the discharge of the SGEI, taking into
account the relevant receipts and a reasonable profit for discharging those obligations; and (iv) where
the beneficiary is not chosen pursuant to a public procurement procedure, the level of compensation
granted must be determined on the basis of an analysis of the costs which a typical well-run
undertaking would have incurred in discharging those obligations, taking into account the relevant
receipts and a reasonable profit.

The EEA EFTA States have, in general, a wide discretion concerning the identification of a service as
an SGEIL, while following the relevant case-law which sets out the general principles to be
respected (3%). The provision of adequate broadband coverage to all citizens in areas where no
other operators are providing, or will provide, such services in the near future could well be char-
acterised as an SGEI (**). Furthermore, Siminn seems to have been given a clear mandate assigned by
way of a contract, which, according to the Authority’s Guidelines on the application of the State aid
rules to compensation granted for the provision of services of general economic interest, can be seen
as a required entrustment act (>%).

However, the fact that the compensation for the 670 buildings that were added to the project after
the withdrawal of WBS from the market was decided on after Siminn had won the tender appears to
raise problems in relation to the rest of the Altmark criteria. The parameters for calculation of the
compensation for the additional units do not seem to have been established in an objective and
transparent manner beforehand.

Moreover, the Icelandic authorities have not sufficiently explained why the payments were indexed to
the Danish krone, as it stood on 3 September 2008, and what effect this arrangement had on the
overall compensation to Siminn.

The public procurement rules do allow for some changes to the contract through subsequent
negotiations (*°). However, the magnitude of the extension to the scope and compensation does
cause the Authority to doubt whether the parameters for calculation of the compensation can be
said to have been determined through a public procurement procedure. Furthermore, the Authority
has not received information allowing it to conclude that this part of the compensation did not
exceed what is necessary to cover the costs related to the additional buildings. When a project
increases in scope, so may the chance that economies of scale may reduce the unit costs.

Finally, even though Siminn was chosen as a service provider in accordance with a public tender,
only the compensation for the first 1 118 buildings was based on the public procurement process.
The compensation for the additional 670 buildings was determined after Siminn had won the tender.
Moreover, the Authority has not received information indicating that the Icelandic authorities have
conducted a benchmarking exercise, with a typical well-run and adequately-equipped undertaking,
concerning the costs likely to be incurred in constructing and operating the broadband network for
the additional buildings.

Hence, at this stage, the Authority cannot conclude that all of the Altmark criteria are fulfilled.

See the Authority’s Guidelines on the application of the State aid rules to compensation granted for the provision of

services of general economic interest (not yet published), available online at: http://www.eftasurv.int/media/state-aid-
guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-general-economic-interest.pdf

As expressed by the Commission previously in the area of access to broadband services, for instance in Commission
Decision N 381/04 Pyrénées-Atlantiques (O] C 162, 2.7.2005, p. 5). See also paragraph 49 of the Authority’s
Guidelines on the application of the State aid rules to compensation granted for the provision of services of
general economic interest, and paragraph 22 of the Authority’s 2010 Guidelines on the application of State aid
rules in relation to rapid deployment of broadband networks. The Authority will address the relevance of these
guidelines in Section I1.2.1 of this Decision.

See paragraph 52 of the Authority’s Guidelines on the application of the State aid rules to compensation granted for
the provision of services of general economic interest.

See for example Article 33(3)(a) of Directive 2004/18/EC. The provision states that: ‘In the case of works
procurement, contracting authorities may award contracts by a negotiated procedure without prior publication of
a contract notice in the following cases: in the case of an additional work not included in the project initially but
considered essential and must, through unforeseen circumstances, be carried out by the same bidder, provided that
such work cannot be technically or economically separated from the main contract without great inconvenience to
the contracting authorities. The same applies if an additional work is necessary in order to finish an agreed work. The
aggregate value of contracts awarded for additional work may not exceed 50 % of the amount of the original contract
amount.” The Directive does not apply to the procedure at hand, as procurements concerning the construction of
telecommunication networks are exempted (see Article 13), but its fundamental principles still do (see Section
11.2.2.2.3 below). The Authority is in doubt whether all the criteria of Article 33(3)(a) are fulfilled.


http://www.eftasurv.int/media/state-aid-guidelines/Part-VI---Compensation-granted-for-the-provision-of-services-of-general-economic-interest.pdf
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1.6. Conclusion with regard to the presence of State aid

With reference to the above considerations, the Authority cannot, at this stage and based on its
preliminary assessment, exclude that the measure under assessment includes elements of State aid
within the meaning of Article 61(1) of the EEA Agreement. Under the conditions referred to above, it
is thus necessary to consider whether the measure can be found to be compatible with the internal
market.

2. Compatibility assessment
2.1. Introduction

Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the
functioning of the EEA Agreement, unless they qualify for a derogation under Article 61(2) or (3) or
Article 59(2) of the EEA Agreement and are necessary, proportional and do not cause undue
distortion of competition. The Icelandic authorities argue that any aid involved in the Agreement
between the Fund and Siminn is compatible with Article 61(3) of the EEA Agreement.

On the basis of Article 61(3)(c) of the EEA Agreement, ‘aid to facilitate the development of certain
economic activities or of certain economic areas’ may be considered compatible with the functioning
of the EEA Agreement, where such aid does not affect trading conditions and competition in the EEA
to the extent that is considered to be contrary to the common interest.

The Authority’s recently published Guidelines on the application of the State aid rules in relation to
the rapid deployment of broadband networks (the 2013 Broadband Guidelines) (*’) contain a
detailed interpretation of Article 61(3)(c) of the EEA Agreement in this sector. The previous
Guidelines on the application of State aid rules to the rapid deployment of broadband networks
(‘the 2010 Broadband Guidelines’) were first adopted on 3 February 2010, and were therefore not in
effect at the time at which Siminn and the Fund entered into the Agreement. However, the 2010
Broadband Guidelines were based on the existing decision-making practice of the European Commis-
sion (*%). The Authority will therefore assess the Agreement in the light of the fundamental principles
concerning State aid to broadband infrastructure which are outlined in the 2010 Broadband Guide-
lines, and of the decisional practice that existed at the time of the signing of the Agreement and
which has continued in more recent cases.

2.2. The balancing test and the Broadband Guidelines/decisional practice

In assessing whether an aid measure can be found to be compatible with the functioning of the EEA
Agreement, the Authority balances the positive impact of the aid measure in reaching an objective of
common interest against its potential negative side effects, such as distortions of trade and
competition.

In applying this balancing test, the Authority will assess the following questions (**):

(a) Is the aid measure aimed at a well-defined objective of common interest, i.e. does the proposed
aid address a market failure or other objective?

(b) Is the aid well designed to deliver the objective of common interest? In particular:
(i) Is State aid an appropriate policy instrument, i.e. are there other, better-placed instruments?
(i) Is there an incentive effect, i.e. does the aid change the behaviour of undertakings?

(i) Is the aid measure proportional, i.e. could the same change in behaviour be obtained with
less aid?

c) Are the distortions of competition and the effect on trade limited, so that the overall balance is
p
positive?

(*’) This latest set of Broadband Guidelines was adopted by the Authority on 20 February 2013 (not yet published),
available online at:  http:/[www.eftasurv.int/media/state-aid-guiddines/Part-IV---Application-of-state-aid-rules-in-
relation-to-rapid-deployment-of-broadband-networks.pdf

(*%) See paragraph 5 of the 2010 Broadband Guidelines.
(*%) See for example Commission Decisions C 35/2005 Broadband development Appingedam (O] L 86, 27.3.2007, p. 1), and

N 14/08 Broadband in Scotland — Extending Broadband Reach.


http://www.eftasurv.int/media/state-aid-guidelines/Part-IV---Application-of-state-aid-rules-in-relation-to-rapid-deployment-of-broadband-networks.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-IV---Application-of-state-aid-rules-in-relation-to-rapid-deployment-of-broadband-networks.pdf

C 34724

Diario Oficial de la Unién Europea

28.11.2013

(78)

(83)

40

(*)
(*h
(*2)
*)

2.2.1. Objective of common interest

Broadband connectivity is a key component for the development, adoption and use of information
and communication technologies in the economy and in society. The project appears to target only
‘white’ areas (*0).

The Authority considers support for broadband network deployment in rural and underserved ‘white’
areas as promoting territorial social and economic cohesion and addressing market failures (+1).
Moreover, the roll-out of a broadband network contributes to reducing the ‘digital divide’ that sets
apart areas or regions within a country where affordable and competitive broadband services are on
offer and areas where such services are not (*?). It is therefore the Authority’s preliminary view that
the aid pursues genuine cohesion and economic development objectives, which are considered to be
well-defined objectives of common interest.

2.2.2. Design of the measure and the need to limit distortion of competition
2.2.2.1. Is aid the appropriate instrument?

The Authority has not received information on whether the Icelandic authorities considered any
alternatives to public financing of the broadband network in order to address the market failure.
However, the Authority, as well as the Commission, has previously examined the use of grants or tax
incentives to end users, as well as the possibility of using ex ante regulation (**). These measures have
been found unlikely to lead to sufficient investments for the provision of broadband services to
underserved areas. Hence, in situations such as the case at hand, there seems to be no alternative to
granting public funding to overcome the lack of broadband connectivity.

It is therefore the Authority’s preliminary view that public funding for the provision of broadband
services is an appropriate instrument to achieve the set objectives.

2.2.2.2. Does the aid have an incentive effect?

The public consultation conducted by the Icelandic authorities showed that it was unlikely that a
broadband network covering the unserviced buildings would be provided by the market in the near
future. By providing financial support to the roll-out of the network, the bidders to the public tender
changed their investment decisions. Thus, the Authority’s preliminary view is that the aid provided an
investment incentive.

2.2.2.3. Proportionality of the aid and limitation of distortion of
competition and effect on trade

Detailed mapping and coverage analysis

The Icelandic authorities carried out a detailed mapping and coverage analysis in 2007. Hence, the
competitive conditions and structure prevailing in the given area were analysed and all stakeholders
affected by the relevant measure were consulted (*4). Against this background, the Authority’s
preliminary view is that the mapping and coverage analysis contributed to minimising potential
distortions of competition.

The withdrawal of WBS from the market resulted in a substantial change to the list of buildings that
neither had, nor would, receive broadband coverage in the near future on market terms.
Subsequently, the Icelandic authorities called out again for plans to offer services to the buildings
originally covered by the plans of WBS. This was done by way of a newspaper advertisement which,
according to the Icelandic authorities, was in line with previous communication with the market. This
method of communication allowed all service providers to alert the Icelandic authorities of any roll-
out plans in the area. It is thus the Authority’s preliminary opinion that the newspaper advertisement
appears to have been an adequate method for communication in this situation.

See definition in footnote 3.

See paragraphs 39-40 of the 2010 Broadband Guidelines.

42) See for example EFTA Surveillance Authority Decision No 231/11/COL, Section 3.2.1.2.

4%) See for example EFTA Surveillance Authority Decision No 231/11/COL and Commission Decision N 14/08
Broadband in Scotland — Extending Broadband Reach, paragraphs 54-55.

(*9) Paragraph 49(a) of the 2010 Broadband Guidelines.
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(86)

(89)

*)

(*9)
(*7)
(*)

*)

Open tender procedure

It follows from the 2010 Broadband Guidelines that the open tender approach ensures that there is
transparency for all investors wishing to bid, as well as minimising the potential State aid advantage
and reducing the selective nature of the measure. The use of open tenders to promote these
objectives in broadband deployment has been recognised by the Commission in decisional practice
predating the contract under assessment ().

As emphasised by both the 2010 Broadband Guidelines and the fundamental principles of EEA
public procurement law, equal and non-discriminatory treatment of all bidders is an indispensable
condition for an open tender. The Icelandic authorities conducted a public procurement procedure in
order to choose the provider of the broadband network and subsequent services. After the conclusion
of the aforementioned tender procedure, WBS withdrew from the market. This resulted in an increase
in the amount of buildings in need of broadband services. As a consequence, changes to the contract
with the chosen supplier were made concerning its scope, compensation and the roll-out period.
Changes were also made concerning the indexation of the total payments (*¢). The complainant
claims that, due to changes made to the contract after the supplier was selected, the tender
procedure does not meet the essential requirements of equal and non-discriminatory treatment.

The Authority would like to underline that, even though the Public Procurement Directive does not
apply to the procurement of broadband networks and services (*7), the procurement is still subject to
the fundamental principles of equal and non-discriminatory treatment (*8).

The complainant argues that other bidders did not get the chance to submit offers for the additional
buildings and that the increase in locations does not necessarily entail a corresponding increase in
costs and the roll-out period.

The Authority recognises that the alterations made to the draft contract included in the tender
documents are significant and may constitute infringements of the principles of equal treatment
and non-discrimination amongst bidders. As mentioned in Section IL1.5 above, the public
procurement rules do allow for some changes to the contract through negotiations to take place
after the supplier has been selected. However, due to the considerable extent of the changes to both
the scope, compensation and roll-out period, the Authority has doubts whether the procurement
process can be seen as an open tender within the meaning of the 2010 Broadband Guidelines.

Nevertheless, the price paid to Siminn after the expansion of the scope was still significantly lower
than the price offered by the other bidders (*°), and the price estimated by the Fund in advance. The
changes may therefore have been justifiable due to the discrepancy between the prices. However,
considering that the purpose of conducting a tender process is to achieve the lowest price for the
community, the Authority cannot at this stage exclude that these changes to the contract are
incompatible with the principles of equal and non-discriminatory treatment of all bidders.

Moreover, with regard to the switch from consumer price indexation to foreign currency indexation,
the complainant claims that this has resulted in a further increase in payment to Siminn due to the
devaluation of the ISK following the financial crisis. The Icelandic authorities have not sufficiently
explained the reasons behind this change, nor why they decided to apply the exchange rate of
3 September 2008 and what effect this had on the final payments to Siminn. They are hereby
invited to do so. The assessment of this information is necessary in order to conclude whether these
changes to the final contract entailed the granting of State aid and, if so, whether the aid can be seen
as compatible with the EEA Agreement.

See for instance Commission Decision N 508/08 — United Kingdom, Provision of Remote Broadband Services in

Northern Ireland (O] C 18, 24.1.2009, p. 1), Commission Decision N 475/07 — Ireland, National Broadband
Scheme (NBS) (O] C 282, 24.11.2007, p. 3) and Commission Decision N 157/06 — United Kingdom, South
Yorkshire Digital region Broadband Project (O] C 80, 13.4.2007, p. 2).

The changes are explained in further detail in Section 1.3.1.4 of this Decision.

Directive 2004/18/EC, Article 13.

The Court of Justice of the European Union has confirmed in its case-law that the internal market rules of the Treaty
apply also to contracts outside the scope of the procurement directives, as long as the contract is of interest to
economic operators located in other Member States. See, for example, Cases C-324/98 Telaustria, [2000] ECR I-
10745, paragraph 60, C-231/03 Coname, [2005] ECR 1-07287, paragraph 16, and C-458/03 Parking Brixen, [2005]
ECR 1-08585, paragraph 46. See also the Commission interpretative communication on the Community law
applicable to contract awards not or not fully subject to the provisions of the Public Procurement Directives, O]
C 179, 1.8.2006, p. 2.

See the table in Section 1.3.1.3.
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Wholesale access

(91) Mandating effective third-party wholesale access to a subsidised broadband infrastructure is a
necessary component of any State measure funding the construction of a new broadband infra-
structure. In particular, wholesale access enables third-party operators to compete with the selected
bidder (e.g. when the latter is also present at the retail level), thereby strengthening choice and
competition in the areas concerned by the measure, while at the same time avoiding the creation
of regional service monopolies (*°). Furthermore, granting effective wholesale access to competitors
minimises the distortions of competition that follow from any State aid measure.

(92)  The importance of granting effective third-party wholesale access to subsidised networks has been
emphasised by Commission practice which predates the contract under assessment (°!).

(93)  The 2013 Broadband Guidelines have recently emphasised that wholesale access obligations imposed
on a subsidised network should be aligned with the portfolio of access obligations laid down under
the sectoral regulation rules. However, in principle, subsidised companies should provide a wider
range of wholesale access products than those mandated by national regulatory authorities (NRAs’)
under sectoral regulation, since the aid beneficiary is using not just its own resources, but also
taxpayers’ money to deploy its own infrastructure. Such wholesale access should be granted as
early as possible before starting network operation (*2).

(94)  Following its 2008 analysis of the market for wholesale broadband access, the Icelandic NRA, the
PTA, required Siminn (as the firm designated with significant market power) to comply with all fair
and reasonable requests by other electronic communications undertakings for open access to
specialised network infrastructure related to copper local loops at the wholesale level, including
the possibility of having bitstream services delivered at various points along the network (*3). It
was specified therein that Siminn shall, inter alia, respond to reasonable and appropriate requests
for access to options 1, 2, 3 and 4 as defined in paragraph 34 above. This PTA Decision was cited in
the tender description.

(95) Indeed, the EU regulatory framework for electronic communications seeks to facilitate competition
through new entrants becoming progressively more reliant on their own infrastructure over time
where it is efficient for them to do so (*¥). Regulation that promotes efficient investment in
companies’ own infrastructure is considered more conducive to promoting effective and self-
sustaining competition. This has led to a regulatory approach in electronic communications
markets whereby, in the presence of significant market power, multiple access products at
different levels of the network hierarchy are simultaneously available to alternative operators. Such
differentiated access options accommodate differing levels of network roll-out of the alternative
providers. As noted by the European Regulators’ Group (ERG, now known as the Body of
European Regulators for Electronic Communications or ‘BEREC), this ‘ladder of investment’
approach to regulation is a well-established principle in the present regulatory framework for elec-
tronic communications networks and services (*>°).

(96) In addition to the established regulatory practice on effective wholesale access to broadband services,
State aid decisions have also involved a dynamic approach to the range of access options which have
been required. For example, in the 2006/2007 decisions concerning investment by the city of

(°%) Paragraph 49(f) of the 2010 Broadband Guidelines.

(*') See Commission Decisions C 53/2006 Investment by the city of Amsterdam in a fibre-to-the home (FttH) network (O]
L 247, 16.9.2008, p. 27), paragraph 96, and N 14/08 United Kingdom, Broadband in Scotland — Extending Broadband
Reach, paragraph 57(c), and N 475/07 — Ireland, National Broadband Scheme (NBS’), paragraph 45(e).

(°?) Paragraph 77(g) of the 2013 Broadband Guidelines.

(°%) PTA Decision No 8/2008 (see footnote 18 above).

(** See, for example, Article 8(5)(c) of Act referred to at point 5cl of Annex XI to the EEA Agreement (Directive
2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework
for electronic communications networks and services (Framework Directive) (O] L 108, 24.4.2002, p. 33)) (OJ L 116,
22.4.2004, p. 60 and EEA Supplement No 20, 22.4.2004, p. 14), as amended by Directive 2009/140/EC (Better
Regulations Directive) (O L 337, 18.12.2009, p. 37) (not yet incorporated into the EEA Agreement) and Act referred
to at point 5cl of Annex XI to the EEA Agreement (Regulation (EC) No 544/2009 (O] L 167, 29.6.2009, p. 12); O]
L 334, 17.12.2009, p. 4 and EEA Supplement No 68, 17.12.2009, p. 4) which notes one of the objectives of the
regulatory framework as the promotion, where appropriate, of infrastructure-based competition.

(*°) ERG 06(33), Revised ERG Common Position on the Approach to Appropriate Remedies in the ECNS Regulatory
Framework, May 2006.
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Amsterdam in a fibre-to-the-home broadband network (>%), wholesale access was to be granted at
both the passive (*’) and active (*}) layers of the network. Furthermore, in a 2010 decision concerning
the deployment of very high-speed broadband networks in France (*), wholesale access was to be
required on all levels of the subsidised infrastructure. Since the support was granted for the passive
infrastructure of the network (e.g. ducts, dark fibre), access to the passive level of the network was to
be facilitated as already foreseen in a decision taken by the French NRA, ARCEP, in 2010 (%).
However, an active access product was also to be provided to any third party with a reasonable
demand for such a product (°!). The demand was considered reasonable if the following three
conditions were fulfilled: (i) the access-seeker provides a coherent business plan which justifies the
activation of the network; and (ii) the access-seeker shows that it does not have the financial means
to install its active equipment; and (i) no active access product is already offered in the same
geographic area by a private operator at equivalent prices to those of more densely populated
areas (%2).

(97)  While the above examples predominantly refer to wholesale Internet access to fixed-line networks, it
is not clear to the Authority why a similar dynamic access approach would not also be applicable in
the case of wholesale Internet access to networks using mobile access technologies. For example,
where NRAs have identified significant market power in the wholesale market for mobile access and
call origination services in a regulatory context, a range of different access remedies have been
facilitated in recognition of the differing levels of network roll-out of market participants. In its
2007 finding of dominance in the wholesale mobile access and call origination market in Iceland, the
PTA observed that, given the diversity of the mobile phone market and the various needs of the
parties that might conceivably seek access, all forms of wholesale access that may reasonably be
granted and that can promote competition in the retail market should fall within the scope of the
access obligation (°3). In this respect, Siminn was required to comply with all reasonable and appro-
priate requests for access to: (i) national roaming (®%); (ii) co-location and joint utilisation (%); (i)
mobile virtual network operator (MVNO’) access (%) and (iv) resale (*/).

(98) It follows from Article 2.1 of the tender description, which is marked as Annex I to the Agreement,
that the project under assessment was technologically neutral. In accordance with this principle,
Siminn deployed the publicly funded network using ADSL, UMTS, satellite and Wi-Fi technology (°%).
Thus, to avoid potential distortions of competition in electronic communications markets where State
aid is involved, it appears that third-party operators should be generally granted effective wholesale
access in a technology-neutral manner and reasonably adapted to their respective access needs.

(99)  According to Annex II to the Agreement, the seller is free to offer options 1-4, but is only obliged to
offer option 3 in all instances where ADSL broadband technology is used in the project (see

(°%) See footnote 51 above and Commission Decision (C(2007) 6072 final) on case C 53/06 (ex N 262/05, ex CP

127/2004), Investment by the city of Amsterdam in a fibre-to-the home (FttH) network.

(*7) Passive network access refers to access to the passive network without any electronic equipment (i.e. physical network
elements such as ducts, fibre, cabinets, etc.).

(°%) Active access refers to access to the activated network (i.e. whereby the systems or technical components necessary to
operate the network are in place, such as switches, routers or splitters).

(*%) Commission Decision N 330/10 — France — Programme national «Trés Haut Débit» — Volet B.

(°%) This included the availability of an offer to connect the access-seekers’ own networks, to connect different parts of
the network and to connect to the end consumer.

(°1) In this regard, this form of network activity was not being funded by the programme, but access to active wholesale
products was nonetheless required where there was a reasonable demand for such products.

(6?) See Decision referred to in footnote 59, paragraph 24.

(%) The PTA, in its Decision on the designation of undertaking with significant market power and imposition of
obligations in the market for access and call origination on public mobile phone networks (market 15), and
Analysis of the wholesale market for access and call origination on public mobile telephone networks (market
15), 5 February 2007.

(°%) ‘National roaming’ refers to an agreement among mobile network infrastructure operators to use each other’s
networks to provide services in geographic areas where they do not yet have coverage.

(6%) This refers to an obligation on Siminn to offer other mobile network operators the ability to physically locate their

equipment on, or to jointly utilise existing land or mobile infrastructure (such as cable ducts, buildings and structures,

or masts).

‘Mobile virtual network operator (MVNO) refers to a provider of mobile services which does not have its own

spectrum resources and may or may not own mobile network infrastructure, depending on the particular business

model pursued and the extent to which they rely on the facilities provided by the host mobile network. According to
the PTA’s definition in its 2007 decision, in cases involving pure virtual network access, the virtual network operator
controls the system that is necessary for interconnection and roaming in other operators’ networks but does not own

a distribution system (i.e. the wireless part of the mobile phone network).

(¢7) A reseller typically has neither mobile spectrum nor network infrastructure, but has the direct customer relationship
and may handle, inter alia, customer billing, marketing and sales of the service to end user under an independent
brand name. According to the PTA’s definition in its 2007 decision, the reseller does not own any independent
mobile network infrastructure and purchases virtually all support services at the wholesale level.

(%%) As previously noted, 55 % of buildings were connected with UMTS (3G fixed wireless), 41 % with ADSL and 4 %
with satellite/Wi-Fi.

(66

=
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(100)

(101)

(102)

(103)

paragraph 34 above) (*). At the same time, however, it is stipulated in the Agreement that wholesale
access to ADSL-based services should be granted on the same terms as prescribed by the PTA’s 2008
decision concerning wholesale broadband access, which obliged Siminn to provide options 1, 2, 3,
and 4. However, this obligation to provide all four options was not entirely clear from the tender
documents and the subsequent Agreement, given that they only expressly noted an obligation to
offer option 3. Furthermore, the PTA’s 2008 wholesale broadband access decision is potentially
subject to change and would not therefore appear an adequate substitute for a clear specification
of the access obligations in the actual tender documents and subsequent Agreement itself.

Furthermore, in the instances where UMTS technology is used to deliver broadband services as part
of the project, the seller is only required to follow an option 4/resale-based form of access (7).
According to the Icelandic authorities, the main reason for this arrangement is that the seller
claims that it is necessary for it to have full access and control of the UMTS network end-to-end
(see paragraph 36 above). Option 4 is based on the definition of basic services set out in Chapter
2.2.9 of the tender documents, which describes a traditional Internet resale service whereby the
reseller does not operate any part of the network. Furthermore, according to this description,
Siminn supplies the user equipment and installation in all instances regardless of who the retailer
is, and also handles the customer and maintenance services.

The contract/tender documents thereby oblige the seller to provide limited wholesale access to the
ADSL network (i.e. option 3), and only resale access to the UMTS/3G network ("!). Furthermore,
based on the latest information received from the complainant, it appears that such access to the
UMTS/3G network has not yet been agreed between Siminn and the complainant ("2). As noted in
paragraphs 37 and 39 above, standardised resale agreements, including standard resale discounts for
both ADSL and UMTS technology, were included in Annex 10 to the Agreement. However, the
Authority has not yet received full details regarding the precise underlying methodology used to
calculate all of these resale discounts and cannot therefore come to a concrete view at this stage on
the extent to which this access pricing would replicate competitive market conditions or contribute
to avoiding anticompetitive pricing by the seller.

Furthermore, the Authority has not yet received fully comprehensive information on all of the access-
related correspondence between the affected parties to date and thus cannot come to a view
regarding the reasonableness of any such access requests or refusals at this time. While, as noted
above, it is claimed that Siminn requires full access and control of the UMTS network in order to
guarantee the specified quality and service levels, it has not been explained precisely why it is
necessary for Siminn to control the entire value chain, and why greater involvement from third-
party access seekers’ own systems/infrastructure is not feasible in this regard. In the absence of any
clear justification in this respect, the lack of a defined wholesale access obligation which allows for
different levels of involvement of the access-seeker’'s own infrastructure in relation to the UMTS
network would appear to give Siminn a competitive and commercial advantage in respect of this part
of the network. This could allow Siminn to establish the initial relationship with the end user and
thereby build up a customer base and take market shares without having to compete effectively with
third-party operators. This is because, under a resale-only access obligation, third-party operators
would be limited in terms of the extent to which they could differentiate their services (for example,
in terms of price and product features/functionality) from that of Siminn.

In addition, the apparently limited nature of the wholesale access options formally prescribed for the
ADSL-based broadband services in receipt of State support may also have restricted the extent to
which third-party operators could meaningfully differentiate their offering relative to Siminn’s retail
offering (73). According to the complainant, it took years to get satisfactory wholesale access to the
ADSL service rolled out under the Agreement. While, as noted above, the Authority has not yet
received fully comprehensive information on all of the access-related correspondence to date, the

(°%) According to the information provided by the Icelandic authorities, wholesale access was to be effective from 2008

to 2014 and the parties to the contract can add up to two years to its term depending on market developments and
other factors (see paragraph 27 above).

(7% Reference is made to Chapter 3.2.4 of Section I for a description of Options 1-4.

(") The Fund, in its note dated 14 August 2009, confirms that only resale access is available with regard to UMTS
connections.

(7?) As regards voice services, and as further noted in footnote 8 above, the Icelandic authorities state that access to voice
services in this project was confined to the provision of 2G GSM to a few identified buildings only and that Siminn
offers third-party 2G (roaming) access in this regard.

(73 It appears from the tender documents and from the Agreement that only option 3 was clearly mandated, although
the PTA’s 2008 wholesale broadband access decision may have provided some further support for third-party
requests for access to the more infrastructure-based wholesale options 1 and 2.
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(104)

(105)

(106)

(107)
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(109)

(110)

111)

(112)

(113)

Authority cannot exclude that Siminn has been granted a first-mover advantage in relation to a
significant part of the publicly-funded broadband infrastructure. If this is the case, this would in turn
result in economic and competitive advantages for Siminn, which does not seem to be in line with
the principles of proportionality and limitation of the distortion of competition under the balancing
test.

This view is supported by the Mediaset case, where the European Courts found that a subsidy granted
to consumers who purchased a terrestrial digital TV-decoder created an economic advantage for
terrestrial broadcasters, in comparison to satellite broadcasters. The Courts observed that ‘building
up an audience is a crucial part of the business for broadcasters of TV programmes [...] the aid
measure at issue created an incentive for consumers to switch from the analogue to the digital
terrestrial mode, while limiting the costs that digital terrestrial TV broadcasters had to bear,
enabling those same broadcasters to consolidate their existing position on the market — as
compared with the position of new competitors — in terms of brand image and customer reten-
tion’ (74).

2.3. Conclusion with regard to the balancing test and the compatibility of the measure

After having assessed the measure under the relevant criteria of the balancing test, the Authority’s
preliminary conclusion is that it cannot exclude that the lack of a clear and effective wholesale access
obligation with clearly defined pricing principles gave the network operator a disproportionate
advantage that may cause distortions of competition. Hence, the Authority is, at this stage, not
able to conclude that the aid to Siminn is compatible with the State aid rules of the EEA Agreement.

3. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3, ‘[tlhe EFTA Surveillance Authority shall be informed,
in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. [...] The
State concerned shall not put its proposed measures into effect until th[e] procedure has resulted in a
final decision’.

The Icelandic authorities did not notify the aid measures to the Authority. Moreover, the Icelandic
authorities have, by tendering out and financing the broadband network, put those measures into
effect before the Authority has adopted a final decision. The Authority therefore concludes that the
Icelandic authorities have not respected their obligations pursuant to Article 1(3) of Part I of Protocol
3. The granting of any aid involved might therefore be unlawful.

4. Opening of the formal investigation

Based on the information submitted by the complainant and the Icelandic authorities, the Authority,
after carrying out the preliminarily assessment, takes the view that the contract between Siminn and
the Fund concerning for the roll-out of broadband services in rural areas in Iceland appears to involve
State aid within the meaning of Article 61 of the EEA Agreement.

Given these doubts and the potential impact of State aid on the investments of private operators, it
appears necessary that the Authority opens the formal investigation procedure.

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to
initiate the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measure in question is compatible with the functioning of
the EEA Agreement or that they do not constitute aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the project on relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, hereby invites the Icelandic authorities to submit their comments
and to provide all documents, information and data needed for the assessment of the compatibility of
the measures within one month from the date of receipt of this Decision.

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted already to the beneficiaries will have to be
recovered, unless (exceptionally) this recovery would be contrary to a general principle of EEA law.

("% Case T-177/07 Mediaset SpA v European Commission [2010] ECR 11-02341, paragraph 62, upheld by Case C-403/10

Mediaset SpA v European Commission (not yet published), paragraph 64.
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(114) Attention is drawn to the fact that the Authority will inform interested parties by publishing this
letter and a meaningful summary of it in the Official Journal of the European Union. It will also inform
interested parties, by publication of a notice in the EEA Supplement to the Official Journal of the
European Union. All interested parties will be invited to submit their comments within one month of
the date of such publication,

HAS ADOPTED THIS DECISION:
Article 1

The contract between Siminn and the Telecommunications Fund concerning for the roll-out of broadband
services in rural areas in Iceland appears to involve State aid within the meaning of Article 61 of the EEA
Agreement.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is initiated regarding
the aid referred to in Article 1.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision, all
documents, information and data needed for assessment of the measures under the State aid rules of the
EEA Agreement.

Article 5
This Decision is addressed to Iceland.
Article 6

Only the English-language version of this Decision is authentic.
Done at Brussels, 10 July 2013.

For the EFTA Surveillance Authority

Oda Helen SLETNES Sverrir Haukur GUNNLAUGSSON
President College Member
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(Anuncios)

PROCEDIMIENTOS ADMINISTRATIVOS

COMISION EUROPEA

Convocatoria de ofertas referente al Programa de Ejecucién de la Empresa Comdn Pilas de
Combustible e Hidrégeno

(2013/C 347/12)

Por el presente anuncio se comunica la puesta en marcha de una convocatoria de propuestas referente al
Programa Anual de Ejecucion de la Empresa Comin Pilas de Combustible e Hidrégeno (Empresa Comin
PCH).

Se invita a presentar propuestas para la convocatoria siguiente: FCH-JU-2013-2

Podrd encontrarse la documentacién necesaria, incluidos la fecha limite y el presupuesto, en el texto de la
convocatoria, publicado en las siguientes paginas web:

http://ec.europa.eu/research/participants/portal/page/fp7 _calls
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PROCEDIMIENTOS JURISDICCIONALES

TRIBUNAL DE LA AELC

Recurso interpuesto el 16 de agosto de 2013 por Konkurrenten.no AS contra el Organo de
Vigilancia de la AELC

(Asunto E-19/13)
(2013/C 347/13)

Konkurrenten.no AS, representada por Jon Midthjell, abogado, gabinete de abogados Midthjell AS, Grev
Wedels plass 5, 0151 Oslo (Noruega), interpuso recurso contra el Organo de Vigilancia de la AELC ante el
Tribunal de la AELC el 16 de agosto de 2013.

Los recurrentes solicitan al Tribunal de la AELC que:

1) anule la Decisién del Organo de Vigilancia n® 519/12/COL de 19 de diciembre de 2012 (AS Oslo
Sporveier y AS Sporveisbussene) y condene en costas al demandado y a los eventuales coadyuvantes.

2) anule la Decisién del Organo de Vigilancia n® 181/13/COL de 8 mayo de 2013 (Kollektivtransport-
produksjon AS, Oslo Vognselskap AS y Unibuss AS) y condene en costas al demandado y a los
eventuales coadyuvantes;

3) condene en costas a dicho Organo de Vigilancia (y a los eventuales coadyuvantes).

Antecedentes de hecho y de derecho y motivos invocados:

— el demandante, Konkurrenten.no AS, es un operador de propiedad privada del mercado de autobuses
exprés entre las regiones central y del sur de Noruega.

— el demandante present6 una denuncia en materia de ayudas estatales ante el Organo de Vigilancia, el
11 de agosto de 2006 y una segunda denuncia el 8 de septiembre de 2011 sobre la ayuda a AS Oslo
Sporveier.

— el 21 de junio de 2010, el Organo de Vigilancia de la AELC cerr6 el asunto relativo a la primera
denuncia sin una investigacién oficial. Esta Decision fue anulada por el Tribunal de la AELC el 22 de
agosto de 2011 en el asunto E-14/10 Konkurrenten.no AS contra Organo de Vigilancia, Rec. 2011,
AELC Ct. Rep. p. 266.

— la Decisién de 28 de marzo de 2012 del Organo de Vigilancia de la AELC de incoar el procedimiento de
investigacion formal sobre la posible ayuda a AS Oslo Sporveier y AS Sporveisbussene se publicé en el
Diario Oficial de la Union Europea, y en el Suplemento EEE del mismo, el 5 de julio de 2012.

— mediante una Decision de 19 de diciembre de 2012, el Organo de Vigilancia de la AELC cerr6 el
procedimiento de investigacién formal sobre la posible ayuda a AS Oslo Sporveier y AS Sporveisbus-
sene. El 8 de mayo de 2013, el Organo de Vigilancia de la AELC adopté una decision sobre la supuesta
ayuda a Kollektivtransportproduksjon AS, Oslo Vognselskap AS y Unibuss AS. Ninguna decision se ha
publicado atin en el Diario Oficial o en el Suplemento EEE.

— por la presente accién, el demandante pretende anular ambas decisiones.
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El demandante alega, entre otros, que el Organo de Vigilancia de la AELC:
En relacién con la primera Decisién (de 19 de diciembre de 2012):

— ha dlasificado ilegalmente una aportacion de capital como en parte ayuda existente y en parte no ayuda,
y ha clasificado una compensacién anual a tanto alzado como ayuda existente; y

— ha infringido el articulo 61 del Acuerdo EEE en relacién con el uso acumulado de posiciones fiscales
negativas y de contribuciones de grupo.

En relacién con la segunda decision (de 8 mayo de 2013):

— ha incumplido su deber de incoar el procedimiento de investigacion formal al clasificar ilegalmente la
transaccién como ayuda existente, y clasificar ilegalmente los préstamos de liquidez a corto plazo y los
contratos adjudicados sin competencia como ayuda inexistente; y

— ha incumplido su deber de incoar el procedimiento de investigacién formal sobre las garantias conce-
didas sin facturar las primas y los préstamos a largo plazo por las infraestructuras publicas concedidas a
AS Oslo Sporveier en las condiciones de que disfruta el Ayuntamiento, considerando de manera ilicita
las medidas como ayuda existente.
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PROCEDIMIENTOS RELATIVOS A LA APLICACION DE LA POLITICA DE
COMPETENCIA

COMISION EUROPEA

Notificacién previa de una operacién de concentraciéon

(Asunto COMP/M.7077 — Rheinmetall/Ferrostaal Industrieanlagen/Rheinmetall International
Engineering JV)

Asunto que podria ser tramitado conforme al procedimiento simplificado

(Texto pertinente a efectos del EEE)

(2013C 347[14)

1. El 19 de noviembre de 2013, la Comisién recibi6 la notificacién, de conformidad con lo dispuesto en
el articulo 4 del Reglamento (CE) n® 139/2004 del Consejo ('), de un proyecto de concentracién por el cual
las empresas Rheinmetall AG (Rheinmetall», Alemania) y Ferrostaal Industrieanlagen GmbH (<Ferrostaal
Industrieanlagen», Alemania) adquieren el control conjunto, a tenor de lo dispuesto en el articulo 3,
apartado 1, letra b), del Reglamento comunitario de concentraciones, de Rheinmetall International Enginee-
ring GmbH («Rheinmetall International Engineering», Alemania) mediante adquisicién de acciones en una
empresa en participacién de nueva creacion.

2. Las actividades comerciales de las empresas en cuestion son las siguientes:

— Rheinmetall: se dedica a la fabricacién de componentes para la industria del automévil y sistemas de
defensa a nivel mundial,

— Ferrostaal Industricanlagen: se dedica a prestar servicios de ingenieria, contratacién y construccion
centrados en la exploracién de petréleo y gas y en lineas de produccién industrial a nivel mundial,

— Rheinmetall International Engineering: la empresa en participacion asumird una parte importante de las
actividades de Ferrostaal Industrieanlagen en la prestacién de servicios de ingenierfa, contrataciéon y
construccién y se expandird para prestar dichos servicios al sector de la defensa.

3. Tras un examen preliminar, la Comision considera que la operacién notificada podria entrar en el
ambito de aplicacién del Reglamento comunitario de concentraciones. No obstante, se reserva su decision
definitiva al respecto. En virtud de la Comunicacién de la Comisién sobre el procedimiento simplificado
para tramitar determinadas concentraciones en virtud del Reglamento comunitario de concentraciones (?),
este asunto podria ser tramitado conforme al procedimiento simplificado establecido en dicha Comunica-
cién.

4. La Comisi6n invita a los interesados a que le presenten sus posibles observaciones sobre el proyecto de
concentracion.

Las observaciones deberdn obrar en poder de la Comisién en un plazo méximo de diez dias a partir de la
fecha de la presente publicacién. Podrdn enviarse por fax (+32 22964301), por correo electronico a COMP-
MERGER-REGISTRY®ec.europa.eu o por correo, con indicacion del nimero de referencia COMP/M.7077 —
Rheinmetall/Ferrostaal Industrieanlagen/Rheinmetall International Engineering JV, a la siguiente direccién:

Comision Europea

Direcciéon General de Competencia
Registro de Concentraciones

1049 Bruxelles/Brussel

BELGIQUE/BELGIE
(") DO L 24 de 29.1.2004, p. 1 (Reglamento comunitario de concentraciones»).
() DO C 56 de 5.3.2005, p. 32 («Comunicacién sobre el procedimiento simplificado»).
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CORRECCION DE ERRORES

Correccion de errores de los dias festivos en 2013: Estados AELC-EEE e Instituciones del EEE

Esta lista anula y sustituye a la publicada en la pdgina 6 del Diario Oficial C 42 de 14 de febrero de 2013, y en la pdgina
5 del Suplemento EEE n° 10 de 14 de febrero de 2013.

Dias festivos en 2013: Estados AELC-EEE e Instituciones del EEE

(2013/C 347[15)

(Diario Oficial de la Unién Europea C 42 de 14 de febrero de 2013)

Organo de Vigilancia

Islandia Liechtenstein Noruega de la AELC Tribunal de la AELC
1 de enero X X X X X
2 de enero X X
3 de enero X
6 de enero X
2 de febrero X
12 de febrero X
19 de marzo X
28 de marzo X X
29 de marzo X X X X
1 de abril X X X X X
25 de abril X
1 de mayo X X X X X
9 de mayo X X X X X
10 de mayo X
17 de mayo X
20 de mayo X X X X X
30 de mayo X
17 de junio X
24 de junio X
5 de agosto X
15 de agosto X X
8 de septiembre X
1 de noviembre X X X
8 de diciembre X
23 de diciembre X
24 de diciembre X X
25 de diciembre X X X X X
26 de diciembre X X X X X
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Organo de Vigilancia

Islandia Liechtenstein Noruega de Ta AELC Tribunal de la AELC
27 de diciembre X
30 de diciembre X
31 de diciembre X X X
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(") Texto pertinente a efectos del EEE
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